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Abstract.

The basement is a building that is below ground level; currently, with the
increasing need for land to be built because of the increasing population, a
basement will be built to be used as an underground building. The MRT, basement
parking lots, and shops are examples of buildings currently being built. The
building must follow the social function regulated in the UUPA so that it can be
enjoyed and used by all parties and communities so that what is achieved for the
greatest prosperity of the people has been achieved properly. However, it does not
rule out the possibility of damage or loss of the underground, causing a negative
social impact on the damage and loss of the basement. This research uses a type
of normative research by analyzing using a statutory approach and a conceptual
approach. The source of legal materials is the UUPA, the 1945 Constitution, and
Government Regulation 18 of 2021 which regulates a few concerning using
basements. The goal is to be able to answer all the problems that will be raised in
the research in this article.
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I INTRODUCTION

Development is a way that is done when someone wants to achieve a goal, where what is built is a
physical form in the form of buildings, and infrastructure, where this development certainly includes all
social systems owned, such as in the world of politics, economics, infrastructure, defense, education, and
institutional and cultural technology. The construction was carried out to build a building both above ground
level and can occur underground. There is underground development because, in some places, there may be
insufficient land to be built, causing development below ground level.Development is a way that is done
when someone wants to achieve a goal, where what is built is a physical form in the form of buildings, and
infrastructure, where this development certainly includes all social systems owned, such as in the world of
politics, economics, infrastructure, defense, education, and institutional and cultural technology. The
construction was carried out to build a building both above ground level and can occur underground. There is
underground development because, in some places, there may be insufficient land to be built, causing
development below ground level. Development is a way that is done when someone wants to achieve a goal,
where what is built is a physical form in the form of buildings, and infrastructure, where this development
certainly includes all social systems owned, such as in the world of politics, economics, infrastructure,
defense, education and institutional and cultural technology (Adhim, 2019).

The construction was carried out to build a building both above ground level and can occur
underground. The social function in the Basic Agrarian Law is an explanation of the application of Article 33,
paragraph (3) of the 1945 Constitution, where the land rights granted must have a social function for the
benefit of all communities so that later it will be achieved for the greatest prosperity for its people. Therefore,
the basement is built like the example described above, namely the MRT, basement parking, and shops, seen
from its usefulness for all communities so that the basement is built to achieve the greatest prosperity of its
people and has fulfilled existing social functions. However, because Indonesia is prone to floods,
earthquakes, fires, and so on when it happens, it does not rule out the possibility of the basement being
damaged, so it suffers losses with the construction of the basement. So that the existence of it causes the
malfunction of social functions; with that, of course, there is certainly an impact on social functions with
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damage and loss to the basement. There is underground development because, in some places, there may be
insufficient land to be built, causing development below ground level. Therefore, this article will discuss the
impact of the basement's damage and loss on social function (Sibuea, 2013).

1. METHODS

This article uses normative legal research, a statutory approach (statute approach), and a conceptual
approach (conceptual approach). The writing and preparation of this article use legal material sources in the
form of primary legal materials in the form of laws and regulations related to the issues raised in this article.
Secondary legal materials in the form of books, articles, and theses related to the author's needs in writing
this article. Data collection techniques are carried out using content analysis methods connected with data
analysis to answer all the problems discussed in this article.

1. RESULT AND DISCUSSION

In addition to regulating human activities related to duties, the UUPA also regulates the following:
the State embodies the role of legal regulators who also direct these activities on achieving the desired goals
as an expression of the function of "social engineering" in terms of the law. This is due to the provisions of
articles 2, 6, 7, and 11 of the UUPA, which argue that state land regulations must be designed to achieve this
even for the great prosperity of the people. This also applies to people-to-state relations and good legal
relations between different people, not just for the prosperity of the parties, because it must also run with
everything fair and balanced between them (Hukum et al., 2022).Using the basement is an interesting thing
because the use of this basement has been quite a lot of decades.

Where lately, the main ones are in urban areas, for example, the construction of the MRT (subway)
in Jakarta and other uses such as in Surabaya, Semarang, and Makassar, whose population is dense with the
construction of basements as basements for shops, parking lots that usually occur in malls or apartments. On
the other hand, the government's efforts in arranging this matter have only been enacted by Government
Regulation 18 of 2021, which regulates a few things regarding the use of this basement. However, more is
needed to regulate the course of the use of this basement. Even reportedly, more than the bill on land to be
used as a refinement of the existence of the UUPA is needed to be able to regulate it. Even though this
basement is very complex, more detailed arrangements are needed. Because of the construction of the
basement, it is not only limited to regulating permits to be allowed to own the basement building or use the
basement. However, it is also necessary to note that when there is use of the basement, if there is damage to
the basement also has an impact on the social impact of damage to the basement. So that with the existence
of things that need to be considered in this basement, including (Adhim, 2019):

[1]  Juridical Authority

[2] The definition of land when viewed from the 1945 Constitution article 33 paragraph (3), which after
that is further elaborated in the UUPA that land has the meaning, namely:

[3] In a broad sense, land is a natural object that is a unity of the homeland with its basic elements,
namely earth, water, and space, including its natural wealth. This basic element is the national wealth of the
Indonesian nation as a gift of God Almighty. Therefore, the nature of the relationship between the nation and
its land becomes eternal.

[4] In the narrow sense, the land is the object of the right projection, namely the earth's surface. The
duties and functions of the land office in land management are lands in the sense of the earth's surface. In this
case, the land will be where various activities occur.

The relationship between state authority in the world of land that the State has the right to control,
not to have, differs from during the colonial era when the State became the owner of the principle of Domein
Veklaringnya. This State carries out the understanding of control based on the authority to regulate and
manage. This ownership is certainly regulated in public law and private law. In the sense of silence, the
State controls land by public law and is obliged to regulate, manage and resolve conflicts between private
interests over ownership and rights to land. This means that the State, in the sense of moving, which is the
government if it wishes to own land, must go through private law procedures and cannot abuse its authority
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in public law. Meanwhile, outside the government, there are also private land ownership and tenure rights

whose arrangements are regulated by private law and land owned by indigenous peoples. Based on this, the

Akita bus distinguishes the types of ownership and land control, namely:

1. State Land

That is land that has not been attached by land right even though it has been controlled by agencies / Legal
Entities or individuals.

2. State Land Attached to Land Rights

That is state land attached to a certain right such as HGB, HU, HP, and others as land in another period.

3. Owned Land

That is land that has been attached to property rights or has been owned customarily.

With public law, the State, in the sense of silence ( Staat), ketig authorized to regulate and manage a
type of ownership and control of the land where the authority in question is exercised by the State in the
sense of moving (Gouvernement), which in this case is a government institution. But it remains within the
corridor that the desire to own land by the government must be through private law. Given that land is a
symbol of the nation's integrity, how vital and strategic is the position of land in the sovereignty of State and
national administration? For this reason, it is necessary to have a function of government institutions on land
administration (Hamor-Vido et al., 2021).Law No. 5/1960 (UUPA) stipulates that at the highest level, all
basic agrarian elements are controlled by the State as an organization of power of all the people.

This statement is interpreted as state power over land as a regulator, not an owner. Concerning the
Local Government Law No. 22/1999 yo, Law No. 32/2004 and its amendments in Law No. 23/2014 yo, the
second amendment in Law No. 9/2015 as if there is a confusion of authority in this land sector because the
land parcel is included which is decentralized to the regions. This is regulated in Article 10 paragraph (3) and
Article 14 paragraph (1) of Law No. 32/2004 and its amendments. The substance that can be linked between
the two laws is a regional authority in land management. The law is one of the legal bases for implementing
national and State life, so clarity and certainty are needed without dualism. The question is whether the
substance regulated in the form of handing over land management to the regions in Law No. 32/2004 and its
amendments can replace what is regulated by Law No. 5/1960 regarding the same substance. To answer this,
a more in-depth study is needed (L. et al., 2023).

The content and authority of the purpose of the Right to Control the State as explained in article 2 paragraph
(2) of the UUPA explain that:

"The right of control of the State previously described in paragraph (1) means that:

1. regulate and administer the allocation, use, supply, and maintenance of the earth, water, and space;

2. determine and regulate the legal relations between people and earth, water and space;

3. determine and regulate legal relations between persons and legal acts concerning earth, water, and space".
After seeing the explanation above regarding the right to control the State from the UUPA, of course, the
type of land surface is good for individuals and together and legal entities. The rules regarding these types
are certainly regulated and explained in Article 4 of the UUPA, where the contents of the article are as
follows:

- Paragraph (1) defines that based on the right to control from the specified type of State as referred to in
Acrticle 2, the type of right to the surface of the earth, called land, which can be given to and owned by
persons either alone or jointly with other persons and legal entities.

- Paragraph (2) defines that the land rights referred to in Article 1 authorize the use of the land concerned
as well as the body of earth and water and space on it as necessary only for purposes directly related to the
use of the land, within the limits of other higher laws.

- Paragraph (3) defines that in addition to the rights to land, as referred to in paragraph (1) of this article,
the rights to water and space are also determined.

With the use of the term land rights described by each type, the right to the basement, according to
Boedi Harsono, allows for building owners to be jointly owned so that the part can be owned for individuals
separated from each other against certain parts to be owned together, for example regarding units of flats. So
that individual parts are like basement units with property rights to the registered basement units and have
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rights, for example, property rights to apartment units. So that it can be transferred to other parties and used
as debt collateral by being burdened by dependent rights, the requirements regarding the subject matter are,
of course, the same as the right to use the basement, and regarding the period is also the same (Grecksch,
2021).

With this, it does not have the authority of the holder of part of the earth's surface in taking and
moving part of his earth's body under his soil? With that, its authority is limited to using not just what is
needed, and it also directly relates to the use of the land concerned (Adhim, 2019).

1. Technical Criteria
The use of the basement cannot be separated from the existence of the building. This happens because
utilizing the basement must be done simultaneously with building buildings so that the basement can
function afterward. So technical criteria are certainly required if a grant will be made for Basement
Rights. So that the technical criteria of the basement must certainly follow the principles, which include:
1. Safety/Security (fire, oxygen availability, ground movement, earthquakes, and floods).
2. Environmental Sustainability (water management and underground ecology)
3. Supporting Technology (pump and air conditioning).

The three technical criteria are the main factors are safety and security factors because it is like a
high-ranking building, especially when it has a basement that must be considered for safety and security.
Safety and security to avoid fire hazards, oxygen availability, ground shift/ground movement, earthquakes,
and floods (Qiao et al., 2019).

- Fire Safety

In evacuating fires, if the fire causes all equipment that uses electricity to malfunction, it can be used
only for fire ladders. Humans are limited to vertical movements of a maximum of 4 floors or approximately
20 m. Therefore, it can be the basis for consideration that the maximum basement is limited to 4 floors or
approximately 20 m.

- Safety against Oxygen Demand

Good buildings in multi-story are certainly needed to pay attention to the availability of natural oxygen
because it is not only artificial air. Certain heights of multi-story buildings for buildings above or below
ground can also experience a lack of oxygen availability (O2) which follows the availability of oxygen on
the earth's surface. So that with the increasing height of the building, there is also a depletion of oxygen
availability, which is deeper underground. Especially for underground buildings, oxygen availability is
achieved by approximately 15-20 m without technology.

- Safety against Ground Shifting (Ground Movement)

Especially for areas that have geological faults (Caesar) need to be considered the safety of the building
against the movement of the land. Because the area has a natural area of influence approximately 500 meters
from now and the right of the geological fault area, for guaranteed safety against residents who have cracks
and damage from multi-story buildings, the basement should not be more than one floor only for buildings in
the area of influence on the geological fault (Caesar).

- Safety against Earthquakes

The region in Indonesia is one of the earthquake paths in the world, except Kalimantan Island, so it can
be used as a consideration for earthquakes which are mandatory to pay attention to, especially for multi-story
buildings. Shear forces and vibrations of the amplitude of the building if an earthquake is experienced, which
is related to the height and low of the building. Making the height of the vibration building the greater the
amplitude, the joints of the building become more and more tightly needed, of course. In this case, the deeper
the basement, the stronger the reaction of the building to the earthquake.

- Flood Safety

Most of the cities in Indonesia are located in coastal areas, so the area is prone to flooding because the
slope of the land is certainly relatively flat, close to 0%. So that to be safe from the dangers of flooding, the
basement should be limited so that if a flood is not anticipated, the basement should also be able to save
residents quickly. The mobility standard is only achieved on 3-4 floors because the maximum basement
depth is limited.
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2. The Social Impact of Damage to Basements

The understanding of social functions begins with the understanding of land based on the 1945
Constitution following Article 33 paragraph (3), which explains (Alrip & Kadarudin, 2021):

"Earth and water and the natural resources contained therein are controlled by the State and used for
the greatest prosperity of the people.” From this understanding, we can conclude that the government,
namely the State, is only given authority in controlling the land but does not mean being the owner of the
land; it is just that the land controlled by the State is given the authority so that the land and everything on
the surface of the earth is achieved for the greatest prosperity for its people so that the people can enjoy
everything on the surface of the earth following the needs to be able to use it at its best. This is explained in
more detail in the Basic Agrarian Law (Bobylev, 2009). This social function, of course, has something to do
with the land. This is explained in the rules of law number 5 of 1960 concerning basic regulations on
agrarian principles, which include:

1. Article 6 says that all land rights have their social functions. Therefore, all the land rights granted
following Article 16 of the UUPA have paid attention to the existing social functions so that every right
given to them follows the orders described by the Basic Agrarian Law.

2. The social function in article 6 also has a relationship with article 18 of the UUPA because article 18 of
the UUPA explains the public interest, including the interests of the nation and the State, as well as the
common interests of the people to land, which is certainly revoked by being given proper compensation
and following the rules stipulated in the law.

Because the purpose of the social function in article 6 of this Law explains that the social function of
land rights to must contain the principle of primacy because regarding the statement of the importance of
land ha katas has been formulated according to the nature of the togetherness of the social function of the
National Land Law, because land has also been given rights to someone who certainly not only functions as
a right to own someone but also must be for the Indonesian nation of course so that when used Land is not
only for the benefit of the individual but still prioritizes the interests of other communities so as to produce a
balance against personal interests and community interests, and this social function is also to oblige the rights
owned to use the land for those concerned in accordance with the good condition of the land, the nature and
purpose of being given that right so that the land can be sold properly so that it produces good quality as well
as of course (Foster, Sehila, Bonilla, 2011).This land right also says that social functions arise because the
relationship between land is not only limited to being able to do with something that the owner wants, but the
owner must also own the property on his land. In addition, the purpose of this social function certainly leads
to when the land is owned by the owner, who must know the usefulness of someone who owns the land can
be used for what the land is. The use of the land must have benefits that are certainly not only give benefits
that are limited to themselves but must also have benefits for many people so that social functions can
certainly be carried out as well as possible to achieve the people's prosperity. The same is true for the
basement because the principle of social function in land rights must also follow the social function of the
basement, of course.

Because to know the construction of the basement, of course, it must have a social function over the
construction of the basement (Rubaie Achmad, 2007).Therefore, the construction of a basement is allowed
when the basement is currently built for shops, basement parking lots, or MRT because those examples built
in the basement are useful for the whole community to enjoy. Of course, with this, social functions according
to the principles that must be applied following the Basic Agrarian Law and Government Regulations
become well realized.However, when the basement is damaged, either due to an underground fire, flood, or
earthquake, for example, because considering Indonesia is a country that is prone to it certainly causes losses.
The emergence of loss and damage makes anyone who will use the basement unable to use it again. The
result of this becomes the existence of social impact. The social impact itself is a change in the social
function of a thing, as in this case regarding the basement, its social function is that it can be used for all
communities, personal interests, and the State. So that when damage and loss occur, of course, the
implementation of the social function to use the basement becomes unrealized. The effect of it all, the social
impact that occurs, is a negative impact that is obtained and felt, of course (Sitorus et al., 2006).
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Iv. CONCLUSION

From all the explanations above, it can be concluded that in addition to regulating human activities
related to duties, the UUPA also regulates the following: the State embodies the role of legal regulators who
also direct these activities on achieving the desired goals as an expression of the function of "social
engineering” in terms of the law. This is due to the provisions of articles 2, 6, 7, and 11 of the UUPA, which
argue that state land regulations must be designed to achieve this even for the great prosperity of the people.
To achieve the prosperity of its people, social functions must be applied in this case, including the use of
basements because the principle of basements and land is equally intended for the greatest benefit of its
people. So that when there is damage that results in losses to the basement causes the basement to become
unusable properly. With this, there is a negative impact on social functions because the damage makes the
basement not intended for all communities, making social functions not run properly.
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